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KIND OF PROCEEDING AND NATURE OF THE 'RULING:

This is an appeal from a Final Judgment Order of the Circuit Court of Mingo County, entered.

on February 10, 2006. The Order Was the result of a bench trial held October 18, 2005 ,in which the
 Circuit Court awarded punitive damages to the Defendants/ CouﬁterPlaintiffs-belOw, D.C. Wrecker

Service and Kenneth Cox [hereinafter “Appellees”] on their counterclaim for statutory storage fees.

Appellant, General Motors Acceptance Corporation [hereinafter “GMAC™), had filed a complaini

for declaratory Judgment and replevm onMay 12, 2004, requesting that the Circuit Court determine I_

the extent and priority of liens on one 2002 GMC S1erra VI\I 2GTEK19V02125 1046 (hereinafter
“the Vehlde”) and deterrmne who was entitled to possession of the vehicle, as it was towéd and
held at Appellees storage lot without the knowledge or consent of GMAL The Complaint also
sought replevin of the vehlcle The Complaint was later amended to include a cause of action for

conversion when GMAC learned that the vehicle had been damaged while in Appeliees’ possession.

Appellees filed an Answer and Counterclaim, stéting that Appellees were “engaged to tow
and store the vehicle” and that GMA.C had “failed to pay the lawful costs and expenses” associated
with those services. Appellees stated no further cause of action, yet they asked for compensatéry and
punitive damages a‘ga’inst. GMAC. |

Mediation of the case occurred on July 15, 2605 The mediation was unsuccessful on the
issue of the amount of fees which should be paid to Appellees. However, Appellees did admlt at that

time that GMAC was entitled to possession of the vehicle and released the vehicle to GMAC shortiy

thereafter.

The Circuit Court of Mingo County held a bench trial of the matter on October 1 §8,2005, and

issued the Final Judgment Order on F ebruary 10, 2006. GMAC petitioned for a direct appeal of that




order, and said petition was granted by this Court on or about September 21, 2006.

STATEMENT OF FACTS

On August 13,2002 » Randy Moore purchased the Vehlcle and executed a. Retaﬂ Installment
Contract, whlch was subsequenﬂy assigned to GMAC. GMAC properly recorded its security
interest by recording a Title Lien Statement with the Pike County Clerk pursuant to Kentucky law.

Mr. Moore was paying GMAC on a monthly 1nstaﬂment basis,

On May 10, 2003, Mr. Moore was involved in an automobile accident with a thiro’. party. On
that date, Respondent D.C. Wrecker Service, by its owner, Respondent Kenneth Cox, towed the
vehicle to Appellees’ storage lot after Mr. Moore requested that it be toWed to his home which was
just down the street from the aemdent site. Mr. Cox informed Mr. Moore that he was requlred to tow '

the vehicle to his storage lot “for insurance purposes ”

-Although the third party to the acoident was at fault, the insurance company initially denied

coverage until Mr. Moore instituted a civil action agamst the thlrd party. During this time, the

' 'vehxcle remained at Appellees storage lot. Mr. Moore continued to pay GMAC for a few months

Whﬂe the Vehicle sat at the storage lot. At no time did anyone from D.C. Wrecker Service notify
GMAC that they were in possession of the Veh1c]e In December 2003, Mr. Moore ceased payment
to GMAC and thus became in default under the Retail Installment Contract The Contract prov1ded

that GMAC may take possession of the vehicle upon default

In January, 2004, after Mr. Moore defaulted in his payments, GMAC discovered that the
vehicle had been stored at D.C. Wrecker Service, and upon request for possession, Defendants
demanded the sum of $5,000.00 from GMAC. Although contrary to state law which imits a secured

party’s payment for tovﬁng to the lesser 0£'$1,500.00 or actual costs, Appellees refused to surrender




possession of the vehlele to GMAC for less than the $5, 000 00 sum. Thereafter GMAC filed a
Complamt in Mmgo County Clrcult Court for replevm of the vehicle. The Complaint asked the
Circuit Court to make a declaratory judglnent as to the extent and priority of the liens on the vehicle
and to order possession of the vehicle to GMAC. Appellees'ﬁled an Answer and Counterclaim,
stating that Appellees were “engaged to tow and store the vehicle” and that GMAC had “failed to .
pay the lawful costs and expenses” associated with those services, Appellces stated no further cause

of action, yet they asked for compensatory ahd punitive damages against GMAC.

- F ol]owmg n1ed1at10n of the case, Appellees released the vehicle to GMAC leaving only the

' questlon of whether and to what extent GMAC owed Appellees for the towmg and storage of the
‘vehicle w1thout the lcnowledge or consent of GMAC. Smoe Appellees refused to acknowledge that
GMAC was entltled to possessmn of the Veh1ole unt11 July, 2005, GMAC asked the Circuit Court
for compensatory damages from Appellecs in an amount equal to the depreciation of the vehicle
from February, 2004, when request for possession was made by GMAC, until it was released .i'n July,
2003. Such damages are-authorized by W.Va. Code §55—6-6 (“it shall be the duty of the jury in such

- cases to ascertain and assess such damages as the plamt1ff has sustained by reason of the detention

of such property by the defendan ).

The matter proceeded to bench trial on October 18, 2005. The Court heard the testimony of
Respondent Kenneth Cox; Randy Moore; Randy Moore’s girlfriend, Linda Tackett; and Kitty
Boyette, a representati\te of GMAC. Respondent Kenneth Cox testified on Behalf of himself and his
business, D.C. Wrecker Service, He testified that he towed the vehicle to his storage lot at the request
of Randy Moaore. [Trial Record at 8.] Mr. Cox admitted that he did not notify GMAC at any time
that the vehicle was m his possession. He furttler testified although he did believe that the vehicle

| was financed [Record at 9], he never made any inquiry to state or county record keet)ing authorities
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to determme who had a secunty interest in the Vehrcle and never asked Mr, Moore who had a
security interest in the vehicle. [Record at 12-13. ] He testlﬁed that he never eent any d oc‘umentary
evidence of the fees he was atterpting to charge GMAC. He could not recall how much money he
asked GMAC forinJ anuary, 2004 butknew that it was around $5,000.00, Whlch represented $45.00
for the tow and $20.00 per day for every day that D C. Wrecker Service kept the vehicle. Mr. Cox
admltted that there were no vehi W h* ch he was unable o store at his lot due to the stor, age of fihe
vehicle at issue In th1s case. [Record at 12.] Mr. Cox admltted that the passenger side WindOW of

" the vehicle was damaged while in his possessroxr, and stated that he admifted he was liabIe for that

damage. He agreed that the window would cost approximately $200.00’ to repair. [Record at 15.]

Randy Moore testified that he purchased the vehicle in 2002 and ﬁnanced it through GMAC
Contrary to the testimony of Kenneth Cox, Mr. Moore testificd that although Mr. Cox appeared at |
the aeezdent site, Mr. Moore never requested a tow. [Record at 20.] He testified that at some point
he notlced thal Mr. Cox was loading his Veh1ele onto his tow truck, and asked Mr Cox to take the
Vehlcle to his home, which was about 500 feet from the accident site. {Record at 21.] Mr. Cox -
refused, stating that he had to take the vehrcle so that “the insurance would pay off quicker.” {Id.]
Mr. Moore stated that he was never adV1sed of how much the charges weuld be to tow or store the

vehicle, and never received any decuments regarding the storage of the Veh1cle [Record at 22.]

Mr. Moore testified that his aunt tried to get the vehicle from D.C. Wrecker Service three to
four weeks after the accident, but she advised Mr. Moore that Appellees wanted $5,000.00 to get
the vehicle back. [Record at 23.] Mr. Moore testified that he ceased ;rnaking payrnents_in December, -
- 2003 due to the $5,000.00 storage fee, which he stated he was not going to pay because he did not
ask for the vehicle to ‘be.taken to D.C. Wrecker.SerViee. {id.] Mr. Moore testified that in December,

2003, GMAC contacted him about his missed payments. At that time, he gave GMAC information

e




regarding the location of the D C. Wrecker Semce lot and the fact that Mr. Cox Wanted $4,500.00

to $5 000.00 fo get the Veh1cle back. [Record at 29 30.]

Linda Tackett testified that she was a passenger in Mr Moore’s vehicle when the acc1dent
occurred, and was present When Kenneth Cox towed the veincle [Record at 37.] She testified that
she h_eard Mr. Moore ask Mr. Cox to tow the vehicle to his‘home, but Mr. Cox stated that it needed
to be taken to his lot “for insurance purposes.” {Record at.37.] Ms Tackett testiﬁed.that Mr. Cox
told Mr. Moore, “If the truck is on my lot then the insurance. company will pay me faster 7 [Id.] Ms.

Tackett did not recall any dlscussxon of towing or storage charges. |[Record at 38.]

Kitty Boyette, a ﬁeId reprcsentatlve who has been employed by GMAC for 20 years, testified
frorn her review ofthe business records of GMAC. She testified that on July 22 2003, Randy Moore
Lalled GMAC and advised that the Veh1cle bad been in an accident and that he was going to be ﬁhng

a claim with an insurance company. He stated that the vehicle was at D.C. Wrecker Service. [Record

- at 43.] Ms., Boyette testified that GMAC took no action with regard to the vehicle because Mr.

Moore continued making hlS payments and therefore GMAC did not have the right to repossess the

- vehicle. GMAC presumed that Mr. Moore had thereaftor obtamed his vehmle from D.C. Wrecker

- Service. [Record at 58. ] Ms. Boyette testified that GMAC first had the ri ght to repossess the vehicle

in January, 2004, upon Mr. Moore’s default [Record at 59 .] It was only after Mr. Moore failed to
make payments that GMAC ledrned that the Vehlcle had been at D.C. Wrecker Service since the Hme
of the accident. Ms. Boyette testified that GMAC did not learn that the vehicle sontinued to be held
at D.C. Wrecker Service or of the fees being incurred until February 26, 2004. On that date, an agent
of GMAC was advised that Appellees would not release the vehicle unless the sum of $5,000.00 |

was paid. [Record at 46, 53.]

Throughout the litigation, GMAC infonned.Appeﬂ.ees, their counsel, and the Circuit Court .




that it acknowledged that Appellees should be paid for towing the VEthIe but that the storage fees,

if any, should be limited to $1, 500 00 pursuant to W.Va. Code §38-11-3 (“if a person possessing an

1mprovers lien on a motor vehicle releases that vehicle to a secured party taking possession-after
default, the secured party shall, upon redemptio.n' of the vehicle by the debtor or resale or other
dlsposmon by the secured party, pay to the improver the lesser of (1) The actual cost of.
lmDrovements as meaqured ost of mventery and labor; or (i) fifteen .hundred.doﬂars. L )
The institution of the action against Ap;.)e'll.ees .Was._ a simﬁle request‘_for the Circuit Court to apply
the law. The Appellees’ position tha't.GMAC must pay $5 OOO 00 to retrieve a vehicle to which the N

secured party was entitled to possessmn was in direct coniravention to W.Va. Code 38-11-1 et seq..

The Circuit Court 1ssued the Fmal Judgment Order on February 10, 2006.

‘The Circuit Court concluded that GMAC had no reason to know that the vehicle was being
storcd atD.C. Wrecker Service since the date of the accident, since Randjf Moore continued to make
loan payments to GMAC. However the Cu‘cult Court found tha‘t GMAC knew the veh1cle was
deﬁmtely bemg stored atD.C. Wrecker Service as early as January, 2004, when Mr. Moore stopped

makmg payments. The Clrcult Court held that GMAC gave “implied consent” for Appelleesto store

- the vehicle for a reascnabie charge {which the Circuit Court de‘scrmmed was $10.00 per day) from -

a purely arbitrary date, January 1, 2004, until July 22, 2005 when the vehicle was released by
Appellees. The total amount of the storage charges found to be reasonable by the Circuit Court was

$5,690.00, for 569 days of storage.

The Circuit Court agreed with GMAC in limiting GMAC”s liability for the storage bill to .
$1,500.00. However, without stating any legal basm for doing so, the Cn‘cmt Court awarded pumtlve

damages to Appellees in the amount of $4, SOO 00. The Circuit Court concluded

GMAC was dilatory in contacting D.C. about the storage of the vehicle: GMAC




knew the vehicle had been in an accident and was in storage on the D.C. lot, yet took
seven to eight months to contact D.C., including two months after Mr. Moore ceased

- making payments. GMAC refused to post bond to recover the vehicle for eighteen
months, with full knowledge that the vehicle was incurring a twenty-dollar daily
storage fee and was rapidly depreciating in value. GMAC inifiated the present
litigation. GMAC acted willfully, wantonly and in gross disregard of the Defendant’s .
[sic] statutory right to recover the fees associated with its improver’s len. GMAC is
a large, international corporation with significant financial resources, while D.C. is -
a small, locally-owned and operated Wrecker service. GMAC avoided paying the
storage fees, at the expense of D.C. and was aware that its actions were causing the
Defendant harm, vet it continues [sic] its pattern of conduct for months, GMAC
relies on the operation of a recently enacted statute to limit its liability to an amount
that is only twenty-six percént of the amount this Court has found to be the
reasonable storage fees due the defendant. The Court finds the Plaintiff, GMAC’s
conduct in this matter to be reprehensible, and hopes that an award of punitive
damages will discourage GMAC from taking advantage of similarly situated storage
lots in the future. Based on the totality of the circumstances and considering the
Garnes factors, the Court FINDS and [sic] award of exemplary or punitive damages
is clearly warranted in this matter. . . . A e -

The Court’s fotal judgment against GMAC was in the amount of $5,800.00 after deducting

the sum of $200.00 for the daﬁiage that occurfed while in Appellees’ possession.

- ASSIGNMENTS OF ERROR

1. Did the trial court err in awarding punitive damages when the only compensatory damages
awarded were statutory in nature, when the Appellees failed to perfect their improver’s lien,
and where the Appellant’s actions were not malicious, fraudulent, oppressive or grossly
negligent? - ' - E ' o

2. Did the trial court err when it found that GMAC’s actions were reprehensible when the
evidence of record demonstrates that GMAC filed a civil action under a bona fide claim of
right under W.Va. Code §38-11-1 et seq.?

3. Did the trial court err by awarding punitive damages to Appellees in an excessive amount,
considering the factors set forth in Syllabus Points 2 and 3 of Garnes v, Fleming Landfill,
Inc., 186 W.Va. 656, 413 S.E.2d 897 (19917

4, Did the trial court err when it found that GMAC gave implied consent to Appellees to store
the vehicle from January 1, 2004 until July 22, 20052




5. Did the trial court err when it failed to award GMAC compensatory damages for depreciation
of the vehicle ? ' :

DISCUSSION OF LAW

I. Standard of Review.

In rev1ew1ng challenges to the findings and conclusions of the circuit court made after a
bench trial, a twompronged deferentml standard of review is apphed The final order and the ultimate
dISpOSlthH are rewewed under an abuse of dlscretlon standard, and the circuit court's underlying
factual ﬁndmgs are reviewed under a clearly BITONEOLS standard Questions of law are subject to a

de novo review." DObbll’lS v. Cunmn;zham 217 W.Va. 580, 618 S.E.2d 589 (2005) (01t111g Syl Pt.

1, Public Cltlzen Inc. v. First Natlonal Bank in Famnont 198 W.Va, 329, 480 S E. 2d 538 (1996))

However, this Court exermses complete and indep endent review over the circuit court's interpfetation

and conclusmns oflaw. Phillips v. Foxj 193 W.Va. 657, 661 438 S.E.2d 327, 331 (1995).

. A circuit court's ﬁndmg is cIealIy erroneous when "although there is ev1dence to support it,

the reviewing court on the entire ewdenee 18 left with the definite and firm conviction that a mistake

has been committed." Board ofEduc. v. Wirt, 192 W.Va., 568,579 n. 14,453 S.E.2d 402, 413 n. 14

(1994), quoting United States v. J.S. Gypsum Co,, 333 U.S. 364, 395, 68 S.Ct. 525, 542, (1948).

I1. The award of punitive damages was clearly erroneous and without evidentiary support
of any malice, fraud, oppressmn or gross negligence of GMAC.

The trial court, although agreeing with GMAC’s assértjdn that it was only required to pay
Appellees the sum of $1,500.00, found that GMAC’s conduct in instituting a declaratory judgment
action to clarify its lien rights in the vehicle and cofnpel Appellees to turn over the vehicle for the
sum 0f $1,500.00 was “reprehensible.” However, the evidence of record is conﬁpletely devoidofany
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showing of harm to Appellees or any, evidence of malice; fraud, gross negligence; or intent to
commit any harm to Appellees.
Our punitive damage jurisprud'ence includes a two-step paradigm: first, a determination of

whether the conduct of an actor toward another person entitles that person to a punitive damage

award under Maver v. Frobe, 40 W.Va. 246,22 S.E. 58 (1895); second, if a punitive damage award

is justificd, then a review is mandated to determine if the punitive damage award is excessive under

Garnes v. Fleming Landfill, Inc., 186 W.Va. 656,413 S.E.2d 897 (1991). Bowver v. Hi-Lad , Inc.,

216 W.Va. 634, 609 S.E.2d 895 (2002) (quoting Syl. Pt. 7, Alkire v, First National Bank of Pargons,

197 W.Va. 122, 475 S.E.2d 122 (1996)).

This Court set forth the factors o be considered in awarding punitive damages in Garnes,

which sets forth the instructions which a Circuit Court should give to a jury:

(1) Punitive damages should bear a reasonable relationship to the harm that is likely
to occur from the defendant's conduct as well as to the harm that actually has
occurred. If the defendant's actions caused or would likely cause in a similar situation
only slight harm, the damages should be relatively small. If the harm is grievous, the
damages should be greater. '

'{2) The jury may consider (although the court need not specifically instruct on each
element if doing so would be unfairly prejudicial to the defendant), the
reprehensibility of the defendant's conduct, The jury should take into account how
long the defendant continued in his actions, whether he was aware his actions were
causing or were likely to cause harm, whether he attempted to conceal or cover up
his actions or the harm caused by them, whether/how often the defendant-engaged -
in simitar conduct in the past, and whether the defendant made reasonable efforts to
make amends by offering a fair and prompt settlement for the actual harm caused
once his liability became clear to him. ' :

* (3) If the defendant profited from his wrongful conduct, the punitive damages should
remove the profit and should be in excess of the profit, so that the award discourages
future bad acts by the defendant.

{(4) As amatter of fundamental faimess, punitive damages should bear a reasonable
relationship to compensatory damages.




{5 The‘ﬁnanc.ial pﬁsition of the ‘defe_ndar';t is relevant.
Syl. Pt. 3, Garnes At 658, 413 S.E.2d at 899. A
Furthermore, Garnes provides that “Whén thé trial court ré\}iews an award of punitive
" damages, the court should, at a mim'm_um.} éonsider the factors given to the jury as well as the
following additional féctors: (1) The cbéts ofthe litigation; (2) Any criminal sanctions imposed on
the defendant for his cehducf; {3) Any other civil actions against the séme defg:ndant, bésed on the
same conduct; and (4) The appropriateness of plinitivé damages to énéourage fai:f and reasonable
settlements when a clear wrong has been comlﬁitted, A factor that may justify punitive damages is
the cost of ltigation to the plaintiff> Sy1. Pt. 4, Garnes at 659, 413 5.5.2d af 900,
In order to show that the actions of GMAC were motivated only by a'deéire to clarify the
application of the law and to encourz.ag:e Appellees to follow the law, it ié necessary to discuss the
statutory basis for thé_ action filed by GMAC. The common iaw “poSsesSory liens” were long ago

replaced by statutory liens of similar but expanded character. Fruehauf Corp. v, Huntington Moving

& Storage Co., 159 W.Va. 14,217 8§.E.2d 907 {1975). The statutory scheme for towing, storage, and
mechanics’_ liens on pe‘rsonaﬂ property, coﬁectively known as “impro#er’s liens,” is set forth in
§38-11-1 et seq. Section 38—1 1-3 states that an improver’s lien is only good against “the personwho
dep.osited the property with the lieﬁof, and agaiﬁst any other person by Whose authority or with
whose consent the property was deposifed.” Furthermore, Section 38-11-2 provides: “Any lienor
shall take such rights as a purchaser of thé property depositéd_ with him would take, and shall take
subject to other titles, intefests, liens or charges in the same manner that a purchaser would
take. . ..” |

| Sections 38-11-2 and 38-11-3 gave Appelle_es.the right to a lien on the vehicle'wh_ich was

good only against whoever deposited the property with them, and anyone “by whose authority or
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with Whose .conseet the property was deposited.” The Circuit Court agreed that GMAC never.
consented to deposﬂ: ofthe vehicle Wlth Appeﬂees and was never made aware by Appellees that the
vehche was smmg on Lhe D.C. Wrecker Semce lot for an extended peﬁod of tnne Had Appellees
followed the procedure set forth inW.Va. Code §3 8-11-14 to assert an improver’s lien on the vehicle
(see 1nfra), GMAC would have been aware that storage charges were being incurred and would have
been ableto gain possession of the vehicle before the staty ._t ory limit of §1 ,500 00 in storage charges
was feached.

| Pursuant to the improver’s lien _etatut_es and this Ceurt’s interpretation thereof, the
outstanding sterage bill was not GMAC’s responsibili'ty, nor wae GMAC’S right. to possessien
dependent .upon payment of the balance due. Yet Appellees, after Ifaﬂing. to tal_{e any steps to
determine who had an interest in the vehicle despite Mr. Cox’s belief thet the vehicle was financed,
then expected GMAC to pay the sum of $5,000.00 in order to gain possession of the vehicle, to
which GMAC was lawﬁﬂly entitled.

In Fruehauf Corp, v. .Huntington Moving & Storage Co., 159 W.Va. 14, 217 S.E.2d 907

(1975), this Court upheld the Circuit Court’s order which required the storage company to release
property to the pia.mtlff who held a lien on the Certificate of Title to the property The Court stated

"Sections 38-11-2 and 38 11-3 redd in pari matema is a lien-creating statute Whmh expressly
subordinates the priority of an improver's lien created thereby to that of a pﬁor perfected security
interest and other prior liens of which the improver had actual or construetive notice." This. Ceurt

cited the Fruchauf decision favorably in Bank of White Sulphur Springs v. Patriot Ford

Lincoln-Mercury Inc., 191 W.Va. 339, 445 S.E.2d 522 (1994) when upholding the circuit court's
decision to give the right of possession to the prior perfected lienholder over a storer or improver

claiming a lien.
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Appellees had constructive notiéé of the security interest of GMAC. Tﬁe recoraing éf alien
in accordance with applicable state law provides notice to-all._interested parties that the lienholder
has-a security interest in the property described, Such public record provides constfuctive notice to
any party who has an inferest in knowing \;vhaf parties, if any, have a lien on a piece of personal
property. Afl of this information was'acceésible to Appellees, yet they failed to take any steps to
ascertain who the lienholder was, despite Kenneth Cox’s éumission at trial that he knew that some -
party must have had a secuﬁty intérest in the vehicle. It is not an undue burden to expéct pu1pbrfed
improver’s lienholders té make a simiple and inexpensivé inQuilry to local record keepi:rig authorities
and .p_ut themselves on actual notice éf a lienholder Who may be entitled to ifnm_ediate possession of
the vehicle, |

Fuﬁhermore, App_ﬁ:llees’ lien was never set out in accordance With ﬁhe appropriate statutory
provigions. Se.ction 38-11-3 prbvides that an improver's lienholder only has a lien "to theextent and
in the manner provided for in {38-11-147." Section 38-11-14 states as follows:

Any person h'oIding personal property in his possession under a. lien or pledge may

satisfy such lien in any manner agreed upon between the owner and the lienor or, if

there be no such agreement, in the tollowing manner: The lienor or pledgee shall give

a written notice to the person on whose account the goods are held and to any other

person known by the Henor to claim an interest in the goods. .. .

Appelleeé ﬁeVer perfonﬁed any bf thé actions required to maintain an Improver’s .lien on the
vehicle, and instead sat on their rights until GMAC learned that the vehicie was at D.C. Wreﬁker
Service. Then Appellées expected. GMAC to pay for Appellees’ own lack of diligence by tendering
$5,000.00 to them in exchange for possession of the vehicle.

Although the Code provides that the hnpfover’_s 1ieni151d§r may retain poséession un_ﬁl their

bill is paid, amendments to the improver’s lien statutes recognize the obvious superior right to

possession of a prior perfected lienholder such as GMAC. In 2001, four provisions were added to

-12.




Section 38-11-3. The ﬁrsgt_ proviso limits the charges of a secured party taking possessién after -
default to the lesser of (i) The actual cost of improvements as meaSured by the coét of inventory and
labor; or (1) fifteen hundred dollaré. The aﬁendment élso states that the secured party sﬁall pay the
improver only upor redemption or other disposition of the ‘.rehicle.. (emphasis added) 'Al_th_ough
| not specifically stated, the improver’s lien statutes make it clear that improvers should not be
allowed to hold personal property and sit on their rights s to the detriment of other parties. W.Va.
Code §38-11-14 (“Unless a suit to enforce any Hen authorized by this article be brought in a court
of competent jurilsdiction within thirty days after the delivery ofthe notice hereinabove provided for,
such lien shall be discharged.”) | |
Appellees refused té accept the st'atutory anthority and the interpretations thereof méde by
the Supreme Court of Appeals in the past, which left GMAC no choice but to allow Appellees to
keeb aﬁearly new vehicle; paf/ Appellees’ oﬁtrageous storage bill to obtain the vehicle (which would 7
have been much less had Appellees tulfilled their statutory dutieé in assérting their lien); or request
clariﬁcation and interpretation of the law from the Circuit Céurt. GMAC chose to ask the Circuit
Court to inteﬁege to minimize its I_ own losses, and .s.o that Appeliees would know the limits of _
charg‘es which could be made égaiﬁst a sebﬁ_red creditor in the ex;fent that.a similar situation arises
| in the fhturé. |
Under West Virginia law, the trial court failed to apply any proper legal basis for awarding
punitive damages to Appellees, and m fact it seems that the tﬁal court used the Garnes case as a legal
basis for awarding punitive damages rather than using the Garnes analys1s to determine the extent
of punitive damages once a legal basis was established. The ;ecord in this case shows that the ’mal_
court had no legal basis to award punitive damages.

This Court long ago-held that punitive damages are allowed only where there has been
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malice, fraud oppression, or gross neghgence Mayer v. Frobe, 40 W.Va. 246, 22 S, E 58 (1895)

Evena Wrongful act done under a bona fide clalm of right and w1thout malice in any form constitutes

no basis for punitive damages. See Syl. Pt. 3, Jopling v. Blueﬁeld Water Works & Improvement Co

70 WVa 670, 74 S.E. 943 (1912). Therefore, in order for the award of punitive damages in this
case to be proper, Appellees would have had to show_ that GMAC’S actions were maiicious,
fraudulent, oppresswe or grossly negligent. The evidence ot‘recortt does not éuppor* 1 4 finding.

As part of its justification for the award of punitive damages, the Circuit Court stated,

“GMAC knew the Vehlcle had been in an acctdent and was in storage onthe D.C C. lot, yet took seven

' to elght months to contact D.C. 1nclud1ng two months after Mr. Moore ceased making payments.”

Final Jud;zment Order at 8. Yet th1s conclusmn was contradictory to the Court’s earlier statement

that, although GMAC was notified in J'uly 2003 that the vehicle was then at D.C. Wreckel Service,
GMAC had no reason to contact Mr Cox or D.C. or to expect to incur storage fees, since Randy

Moore was makmg his ragular payments (Final Judgment Order at 5).

 The second justification for an award of punitive damages was that “GMAUC refused fo post
bond to recover the vehicle for el ghteen months, with full knowledge that the vehlcle was incurring

a twenty -dollar da1ly storage fee and was rapidly deprematmg in Value ” Final Judgment Order at

| 8 Apgain, thls is directly contrad1ctory to the Court’s earlier statement that GMAC would have no

reason to believe that the vehlcle was evenbeing stored at D.C. Wrecker Service, let alone mcumng
a daily storage fee since Randy Moore continued to make payments to GMAC Furthermore, the
Circuit Court failed to speciﬁcally state what kind of bond it envisioned GMAC posting. GMAC
did ask for an. order of pre-judgment seizure pursu.ant toUW;Vaq Code §55-6-1 ef seq. tn its |
Complaint; however, the dotinue statutes provide that ore-jttdgment seizure will only be granted if

“there is a substantial probability that the plaintiff will prevail upon trial of the action upon the
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merits.” See W.V;a. Virginia Code §55—6—2 Giveri the fact that Appellees.ﬁled a eounterelaim
however Vague GMAC did not beheve that amotion for pre-judgment seizure would be successful,
F mal}y, the fact that 'the vehicle wag rap1d1y deprecratrng was in no way harmful to Appellees. At
no time did the storage fees even come close to exceeding the value of the 2002 GMC Sierra. The
only party harmed by the depre ciation of the vehicle was GMAC, which needed to Tepossess and sell
the Vehlele in order to minimize the losses caused by Mr, Moore’s payment default,

The third justification f‘oran award of punitiVe damages was that “GMAC acted willfully,
wantonly and in gross disregard ofthe Defendant’s fsic] statutory ri ght to recover the fees associated

with its i 1mprover s lien.” Fmal Judgment Order at 8. The C‘1reu1t Court fzuled to note that Appellees,

in order to ever legally reahze any recovery on their storage fees, would have had to follow the
statutory proeedures set forth in W.Va. _Code §38-11-14, which inr/olves giving notice to parties with |
-aninterest in the veh1cle filing a civil action, obtamlng ajudgment for the outstandmg storage fees,
and sellmg the vehicle in order to satisfy the storage lien. GMAC did not put the Appellees through
any more trouble than 1t.w0uld have been for Appellees to properly assert their lien in the first place.
The fourth justification the Circuit Court gave for the award of punitive damages was that
“’GMAC is a large, international corporation with signiﬁean’r ﬁrrancial r.es;o_urees, while D.C.isa
small, locally-owned and op'erated Wrecker service.” This is not in ar1y way relevant to a finding that
punitive damages were eppropriate and allowed by any law, but rather is-a factor to consider once
it is determined that punitive damages are justified. Either way, thereisno evrdence of reeord ofthe
financial status of elther party.
The fifth justification given by t]rle Circuit Court for Wt-he ipunﬁive damages award was that
“GMAC avoided paying the storage fees, at the expense of D.C. and was aware that its actions were

causing the Defendant harm, yet it continues [sic] its pattern of conduct for months.” The record is
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devmd ofany evidence ofharm caused to the Appeﬂees by bemg deprived of'the $1,5 OO 00 to which

‘Appellees were legally entitled. GMAC offered $1,500.00, more than once, to Appellee% to release
the vehicle, but Appellees would not accept less than $5,000.00. Furthermore, Mr. Cox admitted
at trial that fher'e were no other vehicles that he was unable to store because of the storage of the
vehicle at issue in this case. No. cvidence éf harm to Appellees was shown at trial. _

The s1xth justification given by the Circnit C ourt for the award ofp “’iitiVG damages was that
lagpc

“GMAC rehes on the operation of a recently enacted statute to limit its hablhty to an amount that -

is only twenty-six percent of the amount this Court has found to be the reasonable storage fees due

the defendant.” First, had GMAC chosen to leave the vehicle at D.C. Wrecker Service indefinitely,

GMAC had no duty to Appellees to pay any storage fees whatsoever. Second the “recently enacted

statute” was enaoted in 2001 two yea:fs prior to the vehicle being taken to the D. C Wrecker Service
lot. The $1,500.00 limitation was not a new amendment which came mto being only after GMAC
filed its a_c.tion; Rather, the whole point of GMAC’s filing the action was that Appellees refused to
recognize the sqpcrior right of GMAC to possession of the vehicle, and that GMAC had to pay only
~$1,500.00 to Appellees after it dispﬁsed of the vehicle at a repossession sale. §38-11-3,
| The record is devcnd of any Showmg Whatsoever of malice, fraud, oppresswn or gross
negligence which would justify an award of pumtlve damages. Furthermore, even if somechow the
actions of GMAC were wrongful; the civil actlon was instituted under a bona fide claim of nght with

no mahce whatsoever, and therefore pumtwe damages caanot lie. Jopling, Id.

113, The evidence of record demonstrates that GMAC filed a civil action under a bona fide
claim of right under W.Va. Code §38 11-1 et seq. and such conduct was not
reprehensible.

A wrongful act done under a bona fide claim of right and without malice in any form
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constitutes no basis for punitive damages. See Syl. Pt. 3, Jopling v. Bluefield Water Works &

Improvement Co., 70 W.Va. 670, 74 S.E. 943 (1912); See also McCormick v. Allstate Ins. Co. 202

W.Va. 535, 505 S.E.2d 454 (1998); Davis v. Celotex Corp.. 187 W.Va. 566,420 S.E.:2d 557 (1992),

The evidence of record supports no ﬁnding of'a “wrongful act” committed by GMAC, let alone one

committed with malice.

The Ciféuit Court foﬁ_nd that GMAC’s assertibnu in this matter were correct m agreeing that
the storage fees were limited 10 .$1,500.'00, yet de_cided. .that GMACI’IS .conduct in fiﬁng the
declz_lratory judgment action v:vés “reprehensible” and awai*ded punitive damages to Appellees. In
essence, the Circuit Court .i"ound that the fequest by GMAC to enforce a correct applicaﬁon of'the
law was a wrongful éct Whi_c_:h was _“rapréhensible.” Surely GMAC’s request to the Circuit Court
to apply énd ¢nf0rce the law Was an action t.aken under a “bona fide claim of right,” since the Circuit
Court found in favor of GMAC on thé issue of the statutory. 11'mita1:i0n- of the storage fees.

Furthermore, the record shows no evidence of any malicious behavior on GMAC’s part, and

accordingly the finding by the Circuit Court is clearly erroneous.

IV. - Thetrial court’s excessive award of punitive damages was an abuse of discretion in the
absence of evidence supporting the factors set forth by this Court in Garnes.

This Court has stated that upon petition, it will review all awards of punitive damages.

Vandevender v. Sheetz, Inc., 200 W.Va, 591,490 S.E.2d 678 (2004); Garnes v. Fleming Landfill,

Ingc., 186 W.Va. 056,413 S.E.2d 897 (1991). In reviewing an award of punitive damages, this Court

has stated that it will consider the same factors requiréd by the jury and trial judge to consider, and _

all petitions must address each and every factor set forth in Syllabus Points 3 and 4 of Garnes with

particularity. Appellant submits the analysis of each factor of Syllabus Pt. 3 and 4 of Gaimnes below,
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with summaries of the evidence of record before the trial court:

Syllabus Point 3(.1): Punitive damages should béar a reasonable relationship to

the harm that is likely to occur from the defendant's conduct as well as to the

harm that actually has occurred. If the defendant's actions caused or would

likely cause in a similar situation only slight harm, the damages should be

 relatively small. If the harm is grievous, the damages should be greater.
The trial court found that harm had been caused to Appellees, but as discussed supra, the
 record contains no evidence of harm to Appellees, or any potential harm to Appellees. Appellees

were dejprived of the sum of $1,500.00 at most, since that is the maximum that GMAC as a secured
party wasresponsible for paying Appellees. Furthermore, had Appellees fulfilled their statutory duty
to assert their improver’s lien, they w_oﬁid hzive.re(iei.vad. their storage charges in a timely manner.
T_here is no evidence of record of the financial condition of Appellees’ or how the loss of $1,500.00
affected Ap_pellees" businéss. Rather, harm was caused to GMAC, which was deprived of the
opportunity to repossess and sell the vehicle t.o' minimize its losses under the retail installment
contract with Randy Moore, until the vehicle had greatly depreciated in value.

Syllabus Pt 3(2): The jury may consider (although the court need not

specifically instruct on each element if doing so would be unfairly prejudicial

to the defendant), the reprehensibility of the defendant's conduct. The jury

should take into account how long the defendant continued in his actions,

whether he was aware his actions were causing or were likely to cause harm,

whether he attempted to conceal or cover up his actions or the harm caused by

them, whether/how often the defendant engaged in similar conduct in the past,

and whether the defendant made reasonable efforts to make amends by offering

a fair and prompt settlement for the actual harm caused once his liability

became clear to him. - ' : '

As discussed earlier herein, there was no evidence sufficient to make a determination that
GMAC’s conduct was “reprehensible.” The trial court found GMAC’s actions inrequesting aproper
application of the law by the Circuit Court to be.reprehensible, in essence concluding that GMAC

~ should have just paid Appellees’ outrageous fees instead of assérting its rights under the law. Any

harm caused to Appellees (none of which was established at trial) was oftheir own doing, in failing
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tonotify GMAC of the storage of the Vehi.c_le and the fees Appelleés intended to assess. F urthennore,.
the length of time that GMAC’s actions continued were out of GMAC’S control, inasmﬁbh as the
Circuit Couft entered a time frame ordef setting a trial for a specific date. ’fhe trial date was
| _eiteﬁded fora few months by agreemeni: of both pérties. Appellees controlied how long they were
déprived of the fees to which they. were .lawfully entitled by refusing to accept that GMAC was
entitled to the vehicle in exchange for the statutoryiimi* of §1,500.00.
| GMAC made no attempt to “conceal or cover up” its actions in requesting the vehicle’s

. return to GMAC’s lantu entitled p_ésses;sion. F urthermore, Appelleés offered no documéntary
or testimonial évidence_whafsoevgr_of any. siinﬂar acts by GMAC. Finally, GMAC did offer a fair
and reasonable settlement to Appeﬂees to recei\./.e.the x}ehiole, considering that the trial.cour.t fdund
that GMAC’_S: apblit:ation of the improvér’s lien sfatutes wa.s correct,

Syllabus Pt. 3(3): If the defendant profited from his wrongful conduct, the

punitive damages should remove the profit and should be in excess of the profit,

S0 t_hat the award discourages future bad acis by the defendant.

GMAC did not profit ﬁ:o_m the Appellees’ unlawful retention of the vehicle, As previously
stated, the vehicle depreciated and was damaged Whﬂe in Appéllees’ posséssioi;. ' |

Syllabus Pt. 3(4) As a matter of fundamental fairness, punitive damages should
bear a reasonable relationship to compensatory damages. S '

The punitive damagés of $4,500.00 were three _times the amount that the trial court found for
compensatory damages. Although in some punitive damages cases; an award of three tiines the
amount of compensatory damages. would be reaso.nable; however, with the lack of a legal basis for
puniti\}e damages, this ratio is not reaéon_able.

The trial court also noted that GMAC used a “recently enacted statute” to “limit its liability
to an aﬁlount that ié_only twenty-six percent of the amount this Court has found to be the reasonable

storage fees due to [Appellees].” First, had Appellees conducted one of any number of simple

-19-




inquiries to determiﬁe who had a security intérést in the vehicle (as Mr. Cox testified that he belicved
that someone had a security intérest in the vehiéle), the “reasonable storage fees” would have been
much less. GMAC would have been pution. notice that the vehicle was at D.C. Wrecker Service
from_ the time of'the accident-forWafd, and Woﬁld have been able to fai{e actioﬁ to reduce the storage
lees. However, as di_scussed below, the “reasonabl.e storage fees” f‘oﬁnd by the trial court were in.
“error, as the trial court improp eﬂ)} i“ound that GMAChad givenimplied consent to Appelleesto store
the vehicle from January 1, 2004 until Juiy 22, 2005 when the vehicle was released. Assuming -
arguendo that such “implied consent” was éiveﬁ in the first instance, any implied consent would be
withdrawn when GMAC ﬁled the declaratory action on May 12, 2004. Therefore, the actual fees
based upon the “1n1phed consent” of GMAC to store the Veh1cle would have been 132 days (from
the arbltranly selected “implied consent” day until May 12, 2004y, instead of the 569 days charged
by the Clrcult Court. Given the finding of the Circuit Court that $10.00 per day for storage was a
Jjustand reasonabie charge, the actualhstorage fees owed by GMAC \%rould havebeen $1,320.00 - less
-even than the statutorily imposed hmlt prescnbed in §38-11-3. Accordingly, the pumtwe damages
bear no ra,tlonal relatlonsmp to the compensatory damages which should have been found by the trial -
court. | | |
| Syllabus Pt. 3(5): The financial position of the defén&ant is relevant.

The trial court wrote, “GMAC 1s a large international corporation with significant financial
resources, Whilé D.C. .1's a small, locally—éwned and operated Wreckef- service.” Undoubtedly,
GMAC 18 a [arge international corporation; however, there was no evidence presented of GMAC_’_S
financial posiﬁon, and thus the triai court erred in assuming rt_hat GMAC has “significant financial |

resources.”
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Syllabus Pf 4(1)' The costs of the litigation

The record contams no evidence of the costs of the liti gation to Appellees A review of thc
docket shows that Appellees did not incur any costs of litigation to answer dlscovery or appear for
depos1t10ns and Appellees did not even trouble themselves to make a disclosure of fact witnesses

or file a pretrial memorandum to assist in cleanng up evidence issues and other prehmmary matters.

In fact Appellees’ counsel falled to appear at a status conference set by the tflai court, to which
P yi

GMAC?’s counsel had to travel two hours one-way to attend. F urthermore, there i.s no evidence of
the costof this litigation to Appellees, if anything. It is entirely possible that Appe’lleés ba.id nothing
for their legal representation. Such evidence was not given by Appellees at trial, and accordi'ngly it
should not Be 'considered L | B |

Syllabus Pt. 4(2) Any crlmmal sanctmns 1mposed on the defendant for his conduct -

Since the actlons of GMAC in th1s matter were not remotely criminal and were in fact legally
proper, this factor was apparently not taken into consideration, although the trial court did not state
as much. | |

Syllabus Pt. 4(3): Any other civil actlons agalnst the same defendant based on the same
conduct '

No eviden'ce of any other civil actions against GMAC was presented by the Appellees, and
‘therefore this factor could not be conéidered.

Syllabus Pt. 4(4): The appropr:{ateness of punitive damages to encourage fair and
reasonable settlements when a clear wrong has been committed.,

As stated herein, there was no evidence of any malice, fraud, oppression or gross negligence

by GMAC. A clear wrong was not committed in this instance; in fact, the trial court found that

GMAC was right, but awarded punitive damages. GMAC made numerous offers of $1,500.00 (and.

higher) to Appellees in exchange for the vehicle, and Appellees refused to accept. What would have



béen a “fé.i_r and reasonablé settlement” Wheﬁ it was ultimately determined.by the trial court that the
amnount owed to Appellees was §1 ,5 00.007 Anything in excess of that amount would not be fair to .
GMAC.

Taking into conside%ation the Garnes factors abové, it is c:leal.~ that the punitive damages

- award was excessive and unjustified by any evidence preéented by Appellees.

V.  The trial court erred when it found that GMAC gave implied consent to Appellees to
store the vehicle from January 1, 2004 until July 22, 2005.

The Circuit Court found that in January, 2004, GMAC had actual knowledge that the vehicle
was being held at D. C, Wrecker Service when it directed a representatwe to inspect the vehicle, and

that on F ebmary 26, 2004, GMAC demanded return of the vehlcle Fmal Judement Order at 5.

However, the C1rqu1t Court went on to ﬁnd that “the actions of GMAC act as an implied consent for
D.C. to retain the vehicle, effective on January 1, 2004 (a date in January aibi‘urarﬂy selected by the
Circuit Court), and the lien is enforceable dgcunst GMAC from that period.” Appellees did not _
acknowledge that GMAC was ent1tled to possession of the vehicle until the mediation occurred on
July 15, 2005, and released the vehlcle on July 22, 2005. The Complamt n thls matfer was ﬁled by
GMAC on May 12, 2004 Any “implied consent” to store the vehicle which was allegedly given 111.

- January, 2004 would have ended when the Complaint was filed on May 12, 2004.

Assuming arguendo that such “implied consent” \%fas given, the actual fees based upon the
“implied consent” of GMAC to store the vehicle would have been 132 days (from the arbitrarily |
selected “implied consent” day until May 12, 2004), instead ;:-»f tﬁe 5.69.. days charged by the Circuit
Court. Given the finding of the Circuit Court that $10.00 per day for storage was a jﬁst and

reasonable charge, the actuai storage fees owed by GMAC would have been $1,320.00 - less even
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than the statutorily imposed limit prescribed in §38-1 1-3. Accordingly, the trial court’s finding of
“Implied consent” to store the vehicle from January 1, 2004 until July 22, 2005 was clearly

erroneous, . -

VI.  The trial court erred when it failed to award GMAC compensatory damages for
depreciation of the vehicle. - ' '
The trial court found that “it is undisputed that GMAC has a perfected security interest in the
vehicle and that as.a subsequent lien holder D.C. took possession of the property subject to the ri ghts _
of GMAC.” However, using an analysis of bailments, the trial court found that Appellees did not

cause any depreciation of the vehicle through negligence, and that the vehicle was only in possession -

of the Appellees for an extended period of time due to the actioﬁs of GMAC. F inal Judgment Order

at 9;

In Biederman, Inq., v. Henderson, 1 15 W.‘Va. 374,176 SE 433 (1934), this Court held:
“Unless circumstances justifying a departure from it are shown, the rule for determining the amount
of damages for injury to pei*sonal prOpertj is to subtract the fair market value of the property
mmediately after the injury from the fair market value thereof immediately before the i m_]ury, the

remainder, plus necessary reasonable expenses incurred, being the damages.” See Ripley v, C. L.

Whitten Transfer Co., 135 W.Va. 419, 63 S.E.2d 626 (1951); H. B, Agsten & Sonsg, Inc. . v. United

| . Fuel Gas Co,, 117 W.Va. 515,186 S.E. 126 (]936) Tingler v. Lahti, 87 W.Va. 499, 105 S.E. 810
(1921).

| The depreciation ofthe vehicle from the time that GMAC ?equested possession of'the vehicle
uﬁtil the time the vehicle was actually released by Appellees was established by GMAC’S

répresehtative, Kitty Boyette. She testified that she had experience in determining the value of

vehicles by using the Official Used Car Guide published by .the National Automobile Dealers




Association [NADA], whichisa widely accepted commiercial publi cation relied upon by the géneral _

.'public and by persons who work-in the field of vehicle sales and financing gﬁide, Ms. Bojzette :

testified that the vehicle depreciated in value by $ 1,925.00 while in Appellees’ wrongful possession,
and true and accurate copies of the relevant pages. of the NADA guidebooks for the months of
February, 2004 and July, 2005 were admitted by the trial cou:rt.

The Appellees, after asserting their Coun tercia for “lawfyl storage lem, " could have
g

1mmed1ately released the veh1cle to GMAC, but desp1te numerous requests failed to do so untli the.

mediation in July, 2005 The Appellees’ contmued possessmn oi the vehicle until July, 2005 was '

wrongful and in negligent disregard for GMAC’s supenor right of possession, and caused damage
to GMAC in the form of deprec;latmn Accordingly, the trial court’s finding that the vehicle was only
in Appellees’ extended posc;esswn due to the actions of GMAC was clearly erroneous and should

be reversed.

PRAYER FOR RELIEF

Wherefore, for all of the foregoing reasons, GMAC prays that this Court reverse the Final

Judgment Order of the Circuit Court of Mmgo County in part and remand with directions to strike

the award of pun1t1ve damages and awa:rd GMAC $1 925, OO n compensatory damages, plus its costs

of su1t and for other rehef which this Court may deem appropriate
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